
REVOCATION OF LABOR CERTIFICATION 
 
By Michael E. Piston 
 
 Possibly one of the most radical changes in the alien employment certification 
system instituted by the PERM regulations are the broad powers now granted to the 
Certifying Officers to revoke, at any time, an approved labor certification if "he/she finds 
the certification was not justified." 20 C.F.R. § 656.32(a). This represents a 180 degree 
shift from the previous scheme, which gave no authority to the Certifying Officer to 
invalidate approved labor certifications at all, but merely provided that: 
 
 “(a)fter issuance labor certifications are subject to invalidation by the INS (sic) or 
by a Consul of the Department of State upon a determination, made in accordance with 
those agencies, procedures or by a Court, of fraud or willful misrepresentation of a 
material fact involving the labor certification application.” 20 C.F.R. § 656.30(d). 
 
 The new regulations preserve the authority of the DHS and DOS to invalidate 
labor certifications on grounds of fraud or willful misrepresentation, but now add to that 
the Certifying Officer's power to simply change his503 mind about the issuance of 
certification if he finds that it was "not justified." 
 
 While this term might seem vague on its face, the comments indicate that “(t)his 
change in the final rule will allow the CO to revoke a labor certification for any ground 
that would have resulted in a denial of the Application for Permanent Employment 
Certification, whether unintentional or willful.” 
 
 Such revocations are supposed to be issued only in consultation with the Chief,  
Division of Foreign Labor Certification, but neither the regulations, nor the comments,  
clarify exactly how this consultation is supposed to occur. The revocation procedure 
begins with the Certifying Officer sending to the employer a “Notice of Intent to Revoke” 
an approved labor certification which contains a detailed statement of the grounds for the 
revocation and the time period allowed for the employer's rebuttal. The employer may 
submit evidence in rebuttal within 30 days of receipt of the notice. 
 
 “(1) … The Certifying Officer must consider all relevant evidence presented in 
deciding whether to revoke the labor certification.  
 (2) If rebuttal evidence is not filed by the employer, the Notice of Intent to 
Revoke becomes the final decision of the Secretary.  
 (3) If the employer files rebuttal evidence and the Certifying Officer determines 
the certification should be revoked, the employer may file an appeal under Sec. 656.26. 
 

                                                 
503 Technically “his/her” – masculine pronouns are used in this article for the sake of simplicity and brevity. 
Of course many, if not most, Certifying Officers are females. Unfortunately, greater sexual equality in 
government staffing doesn’t seem to have noticeably improved the quality of decision-making.  
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 (4) The Certifying Officer will inform the employer within 30 days of receiving any 
rebuttal evidence whether or not the labor certification will be revoked ...”504

 
 Although the regulations provide that the notice of intent to revoke becomes the 
final decision of the secretary if the employer does not submit rebuttal evidence, it does 
not state when the decision becomes final if the employer does respond. In particular, the 
regulations do not clarify whether the taking of a timely appeal to the Board Of Alien 
Labor Certification Appeals means that the decision of the Certifying Officer is not a 
final decision until it is affirmed by BALCA, or if the decision takes effect immediately, 
subject to Board’s authority to issue a subsequent reversal. 
 
 This distinction is far from academic. Among other things, presumably a (finally) 
revoked labor certification cannot be used in support of a form I-140 (concurrent with 
form I-485) filing. Since the filing of an I-485 carries with it numerous ancillary benefits, 
such as the tolling of unlawful presence, employment authorization and advance parole, it 
obviously makes a critical difference when the revocation of a labor certification takes 
effect. Likewise, even after the forms I-140 and I-485 are filed, the revocation of a labor 
certification could presumably be the basis for denial of both applications, and, in fact, 
the rescission of an application for adjustment of status under section 246 of the 
Immigration and Nationality Act (the "Act"). Since adjustment of status may only be 
rescinded within five years of it being granted, clearly the effective date of the revocation 
of an approved labor certification could prove to be critical. 
 
 Unfortunately, it is by no means self-evident that the filing of a timely appeal to 
BALCA necessarily stays the effectiveness of the revocation of an approved labor 
certification. We have seen DHS recently taking the position that an I-485 may be 
immediately denied upon the denial of a form I-140, regardless of the taking of a timely 
appeal to the Administrative Appeals Office (“AAO”)505 despite the fact that the Notice 
of Appeal itself states that the decision will be final if no appeal to the AAO is taken, 
clearly implying that the timely taking of an appeal to AAO renders the denial of the 
petition for immigrant worker non-final.506

 
 However, on the plus side, the regulations’ failure to expressly provide that the 
revocation of the labor certification is inoperative pending administrative review should 
provide advocates seeking immediate judicial review of a decision to revoke a powerful 
argument that appeal to BALCA is not required to exhaust administrative remedies. As 
the Supreme Court has stated: 

                                                 
504 20 C.F.R. § 656.32(b).  
505 See William R. Yates’s Memorandum for Regional Directors (and) Service Center Directors of 
February 28, 2003 re “Procedures For Concurrently Filed Family-Based Or Employment-Based I-485 
When Underlying Visa Petition Is Denied.”   
506 See also Genco Opinion 91-23 stating that “It is our opinion that as long as a decision may be reversed 
on direct appeal or certification, the Service should not consider that decision final. This includes I-140 
third- and sixth-preference petitions. This means that the accompanying application for adjustment of status 
may not be denied on the basis of the visa petition denial.” 
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  “where the APA applies, an appeal to ‘superior agency authority’ is a prerequisite 
 to judicial review only when expressly required by statute or when an agency rule 
 requires appeal before review and the administrative action is made inoperative 
 pending that review. Courts are not free to impose an exhaustion requirement as a 
 rule of judicial administration where the agency action has already become ‘final’ 
 under § 10(c).” Darby v. Cisneros, 509 U.S. 137, 153 (1993) 
 
 Not only do the PERM regulations not provide that a revocation shall be 
"inoperative" pending BALCA review, but they also state that "a request for review of 
the denial of revocation may be made to the Board of Alien Labor Certification Appeals 
by the employer..." (italicization added) thus implying that appeal is not a mandatory 
prerequisite to judicial review. 
 
 Perhaps the most disconcerting aspect however of the CO’s revocation authority 
is the fact that it can be exercised at any time, even, presumably, after the beneficiary has 
exercised his right to change jobs under Section 204(j) of the Act, or even been granted 
permanent residence. This gives rise to some troubling practice questions. For example, 
PERM regulations provide that “all supporting documentation (pertaining to the 
recruitment) must be retained by the employer for 5 years from the date of filing the 
Application for Permanent Employment Certification.” 20 C.F.R. § 656.17(f). 
 
 But how safe is it for an employer to dispose of its labor certification file five 
years after certification has been issued when one month later it may receive a notice to 
intent to revoke alleging, for example, that a qualified U.S. citizen applied for the 
position in the recruitment period? 
 
 In its comments to the final rule the DOL observed that: 
 “Because the proposed rule authorizes revocation of a labor certification, the 
 commenter recommended DOL specify the time period in which an audit letter 
 may be sent, so employers do not mistakenly assume that once a certification is 
 granted they no longer need to maintain the documentation. The commenter's 
 proposal that audit letters must be issued no more than 90 days after the 
 certification date is unnecessary. This final rule clearly states audit letters are 
 issued before a final determination is made under Sec. 656.24.” 
 
 The apparent implication of this comment would seem to be that the Certifying 
Officer's power to issue a notice of intent to revoke an approve labor certification is not 
as broad as his power to issue an audit letter. Hopefully this will mean that a notice of 
intent to revoke may only be issued in cases where the defect in labor certification is clear 
upon the record already created and cannot be based upon information which the 
employer would normally have to disclose in response to an audit letter507. Such a 
reasonable limitation upon the Certifying Officer's revocation authority is certainly 

                                                 
507 Unless, of course, this was a labor certification which had already been audited and the defect was 
apparent in information disclosed in response to the audit request.  
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implied by the comment and would go far towards ameliorating its frighteningly broad 
scope. 
 
 More troubling still however is the fact that only the employer will be notified by 
the Certifying Officer of an intention to revoke the certification and only the employer 
may provide rebuttal evidence. Two obvious problems immediately present themselves.  
First, how does one reconcile this provision with section 204(j) of the Act pertaining to 
job flexibility for long delayed applicants for adjustment of status to permanent 
residence", the so-called "portability" provision? Clearly the employer of a non-citizen 
who has elected to exercise his statutory right to join another employer offering him a job 
in the same or similar occupation has no incentive to even respond to the DOL's notice of 
intent to revoke. Indeed, a vindictive ex-employer could, at least theoretically, go so far 
as to notify the DOL itself of a possible defect in the labor certification recruitment 
process, thus causing the DOL to issue a notice of intent to revoke which the former 
employer will naturally not respond to with the result of sabotaging the disloyal ex-
employee. 
 
 A possible answer is that §656.32 is ultra vires as it pertains to non-citizens 
eligible to port under section 204(j) of the Act in light of the following language of 
section 212(a)(5)(A)(iv): 
 
 “A certification made under clause (i) with respect to an individual whose petition 
is covered by section 204(j) shall remain valid with respect to a new job accepted by the 
individual after the individual changes jobs or employers if the new job is in the same or 
a similar occupational classification as the job for which the certification was issued.” 
 
 Does not the plain language of that subsection that a certification on behalf of a 
non-citizen which is properly ported under section 204(j) "shall remain valid" prohibit its 
revocation under 20 C.F.R. § 656.32 in the case of ported non-citizens?508 Certainly 
common sense and the unambiguous intent of Congress both dictate that the non-citizen's 
right to port should not be defeatable by a vindictive or indifferent ex-employer's failure 
to respond to a notice of intent to revoke. However, this is a question which may only be 
answered by future litigation. 
 
 Second, one could easily imagine employers failing to respond to notices to 
revoke the labor certifications of employees who leave them after their status has been 
adjusted to permanent residency. Will this then result in the revocation of labor 
 
Certification’s and approved forms I-140509, and ultimately the rescission of permanent 
resident status pursuant to Section 246 of the Act? Unreasonable though this outcome 
                                                 
508 A literal reading of this section would also prohibit DOS or DHS invalidation of a ported labor 
certification for fraud or willful misrepresentation, a result it is difficult to believe Congress intended, at 
least where the fraud or misrepresentation was committed by the non-citizen himself. However, this is not 
quite so counterintuitive when it is recognized that this would also render him inadmissible under Section 
212(a)(6)(C)(i). 
509 Under Section 205 of the Act.  
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may appear, there seems nothing in the plain language of the regulations to prevent it.510 
Therefore practitioners may need to advise their employee clients of the potential 
consequences of the employer ignoring a future notice of intent to revoke not only when 
discussing the possibility of leaving the sponsoring employer prior to the approval of an 
application for adjustment of status but even when the employee is considering changing 
jobs after the grant of adjustment of status. Indeed, query whether it is prudent under 
these circumstances for labor certification based immigrants to apply for adjustment of 
status at all? Perhaps the only reasonable strategy permissible in light of this new 
revocation authority is to seek permanent residency through applying for an immigrant 
visa abroad, thereby avoiding the five year window511 in which the residency may be 
rescinded if gained through adjustment of status. 
 
 To conclude, the unlimited scope of the CO's revocation authority raises troubling 
counseling issues for attorneys representing both employers and non-citizens and 
provides a perhaps unintended opportunity for vindictive employers to sabotage non-
citizens' efforts to change jobs both before and after the grant of adjustment of status. It 
can only be hoped that action will be taken to clarify and properly limit these broad 
revocation powers. In the meantime, practitioners are advised to counsel their clients 
regarding the potential dangers of leaving their employers not only before adjustment of 
status has been granted but, indeed, any time up to five years thereafter. 
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510 Paradoxically, the loyal employee who only leaves his petitioning employer after becoming a permanent 
resident might be in a worse litigation posture than his porting peer in light of Section 212(a)(5)(A)(iv).  
511 10 year window if one adjusts under Section 245(i) of the Act  
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